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Outline

NEPA & MDOT Local Agency Projects

Threatened and Endangered Species 

Review Process

Endangered Species Act (ESA) 

Section 7 of the ESA

Determination keys



National Environmental Policy Act (NEPA)

 1. Environmental Policy Act of 1969

 2. Federal Funds

 3. Federal Rules (FHWA)



The NEPA Umbrella

• Public Involvement

• Wetland and 
Floodplain Permits

• Farmland Protection

• Water Quality 
Protection

• Historic 
Preservation

• Title VI and 
Environmental 
Justice

• Recreation Area 
Protection

• Threatened
and Endangered 
Species

• Coastal Zone 
Consistency

• Air Quality 
Conformity

• Noise Abatement

• Sustainable 
Development

• Community 
Impact 
Assessment



Environmental Clearance Form (5323)

 Prior to October 2019 – MDOT would concur with the Local 

Agency’s environmental classification.

 After October 1, 2019 (FY 2020) – MDOT is required to approve the 

Local Agency’s environmental classification.

More documentation is required (maps, follow-up questions, permits, 

supporting documentation)

Will require more time for review and approval – NEPA review will need to 

be completed much earlier in the process ( 2-6 months prior to Gi 

Submittal).



NEPA 5323 Form - Sections

 National Wild & Scenic Rivers & 
State Designated Natural Rivers

 Commercially Navigable River or 
Stream

 Coastal Zones

 Wetlands

 100 Year Floodplain

 Water Quality

 Threatened and Endangered 
Species

 Historic Properties & Districts

 Section 4(F) Public Parks, 
Recreation, Refuge

 Section 6(F) Grant Funded Public 
Park, Recreation, Refuge

 Agricultural Properties

 Hazardous & Toxic Materials

 Traffic Impacts

 Noise Impacts

 Air Quality

 Public Controversy



MDOT FORM 5323 SUBMITTAL



MDOT – LAP  Website





Revised LA Threatened & Endangered 

Species Review Process

 Is the project exempt based on scope of 

work?

 Multiple work types and not all are listed, 

project is not exempt

 Change from previous process: exempt 

projects ONLY require an IPaC species 

listing. A state species listing from EGLE is 

not required for exempt projects

 If the project is not exempt, you need an 

IPaC and an EGLE species list

 Multiple segments – select entire county 

in IPaC if the project is exempt

Photo Credit: Kent County Road Commission, 
https://www.kentcountyroads.net/

Photo Credit: MetroMode, 
https://www.secondwavemedia.com/metromode/
Michigan Air Line Trail

Mill & Fill

New Trail





State Species List





 If project is not exempt, 

then determine:

 Are any of the listed 

species and/or habitats 

are present in the project 

area? 

Will the project have any 

impacts on 

species/habitat?

 Field surveys, 

USFWS/IPaC, MNFI 

review

USFWS Website

MNFI Review

IPaC Determination Key



Can the project avoid ALL impacts to species/habitat?

Can the project minimize impacts to species/habitat?

Photo Credit: The County Press, 
https://thecountypress.mihomepaper.com/



Federal Nexus: funded, authorized, or carried out by a 

federal agency

Are all direct and indirect effects discountable, insignificant or 

wholly beneficial?

Not Likely to Adversely Affect

Ensure concurrence from USFWS and document to file

If potential adverse effects to any listed species/habitat, then 

contact USFWS for formal consultation



 If no federal nexus, then you must determine if there is take 

of a listed species

"The term ‘take' means to harass, harm, pursue, hunt, 

shoot, wound, kill, trap, capture, or collect, or to attempt 

to engage in any such conduct.”

Harm and Harass have additional definitions 



Section 7

Section 10



The Endangered Species Act of 1973
Congress passed the Endangered 

Species Act (ESA) in 1973

 Recognized that our rich natural heritage is of 
"esthetic, ecological, educational, 
recreational, and scientific value to our 
Nation and its people." 

 Expressed concern that many of our nation's 
native plants and animals were in danger of 
becoming extinct

 The purpose of the ESA is to protect and 
recover imperiled species and the 
ecosystems upon which they depend

 Fish and Wildlife Service is responsible for 
terrestrial and freshwater species

 National Marine Fisheries Service is responsible 
for marine and anadromous species (e.g., 
salmon)



Sections of the ESA
 Section 2: Findings, Purpose, and Policy

 Section 3: Definitions

 Section 4: Determination of Endangered 

Species and Threatened Species (Listing, 

Critical Habitat Designation, Recovery, 

Monitoring)

 Section 5: Land Acquisition

 Section 6: Cooperation with the States

 Section 7: Interagency Cooperation

 Section 9: Prohibited Acts

 Section 10: Exceptions (Permits)

 Section 11: Penalties and Enforcement



Section 7 – Interagency Cooperation 

 Section 7 outlines Federal agencies role in conserving listed species

 Section 7(a)(1) - Requires that Federal Agencies utilize their authority by carrying out 

programs for the conservation of listed species

 Section 7(a)(2) - Ensure that actions they authorize, fund, or carry out are not likely to 

jeopardize the continued existence of listed species or adversely modify critical 

habitat

Commonly referred to as “section 7 consultation” or “consultation”

 The above sections prioritize the ESA in Federal actions and require 

agencies to address the impacts of their actions on listed species. 

 The same level of effort is not required for non-federal projects. 

 Regulations at 50 CFR 402 defines the consultation process



Section 7 – Interagency Cooperation 

 Jeopardy 

 In this case not a popular game show

 Jeopardize the continued existence of means to engage in an action that 

reasonably would be expected, directly or indirectly, to reduce appreciably 

the likelihood of both the survival and recovery of a listed species in the wild 
by reducing the reproduction, numbers, or distribution.

 Adverse Modification

 Destruction or adverse modification means a direct or indirect alteration that 
appreciably diminishes the value of critical habitat as a whole for the 

conservation of a listed species.



When is Section 7 Consultation Required?
 If an agency action may affect a listed species or critical habitat

 Private entities have a section 7 obligation when their action needs a Federal permit or 

funding

 May Affect threshold is based on the individual







How to Initiate Section 7 Consultation
Methods for completing consultation

 Traditional section 7 consultation

 Develop a Biological Assessment (BA)

 Send an email requesting consultation to EastLansing@fws.gov

 Utilize a determination key within IPaC website

Determination keys are a streamlined approach to consultation 

based on an existing analysis 

General section 7 consultation timelines

 Informal Consultation: 60 days

 Formal Consultation: 135 days

 Determination Keys: 0 - 30 days

*Please note timelines start when we receive all required 

information to complete consultation



Biological Assessment Outline

Introduction

• Purpose of the document and general project goals

Project description

• Describe what needs to happen in order to reach the final goal

• “When, where, and how”

• It may be necessary to break the project down into steps or phases

• Identify any conservation measures that will be applied to the project

• Also called Best Management Practices (BMPs), Avoidance and Minimization 
Measures (AMMs), Project design Features (PDFs)

Action Area

• The areas that will be impacted directly or indirectly by the project

• The Action Area is also determined by the “effects of the Action” 

• The action area also includes areas used to help offset project impacts



Action Area

 The effects include all 

consequences to listed 

species and/or critical 

habitat that are caused 

by the proposed Action

 This includes the 

consequences of other 

activities that are 

caused/facilitated by the 

Action 

…“but for” the action



Components of a Biological Assessment

Species and Critical Habitat Considered

• Describe the species or critical habitat that occur within your action 
area 

• Provide any information on known occurrences, surveys, and suitable 
habitat distribution

Effects Analysis

• Describe how the different elements/phases of the project interact with 
the species, suitable habitat, or critical habitat and anticipated 
response

Conclusion and Effects Determination

• Use the rationale provided in the above sections to determine the 
overall effect of the project on each species and critical habitat



Components of a Biological Assessment

 Effect determinations 

 No effect

Zero effect, no exposure / no response

May affect, not likely to adversely affect (NLAA)

 Insignificant, discountable, or beneficial

May affect, likely to adversely affect  (LAA)

Adverse effects likely, take or prohibited acts may occur

These determinations are made for each specie(s) and critical 

habitat(s) that may be present in the action area



Consultation Outcomes

 No effect

 Does not require concurrence from the Service

 Document rationale and keep in project record

 At the discretion of the applicant

May affect, no likely to adversely affect (NLAA) – 60 days

 Requires written concurrence from the Service (Concurrence Letter)

May affect, likely to adversely affect (LAA) – 135 days

 Requires formal consultation and development of a Biological Opinion



Other Useful Information

 No “After the Fact” consultations (with some exceptions)

 Emergency Consultation – If there are response activities that must be taken 
to prevent imminent loss of human life or property

Predictable events usually do not qualify as emergencies 

 7(d) Letters - irreversible or irretrievable commitment of resources

 Habitat v. Critical Habitat

Critical Habitat is designated through the species listing process

 Habitat is a biological term describing a suite of biotic and abiotic conditions 
required by an organism to meet essential needs

 Habitat can exist even if it is not within a designated critical habitat boundary

Consultation for Candidate Species

 No requirement to consult for effects to candidate species



Determination Keys

 Streamlined way to meet 
consultation requirements

 All keys are based on an 
already completed analysis

 Some projects may not be 
consistent with the existing 
analysis

Only one key can be used 
per consultation

 Please do not use the 
Consultation Package 
Builder option



Which Key Should I Use?

NLEB Consultation and 4(d) Rule*

•If the only species you are consulting on is NLEB

FHWA, FRA, FTA’s Programmatic Consultation 

•Project is funded by FHWA, FRA, or FTA AND consulting on are NLEB and Indiana bat

Michigan Determination Key

•Project is in the state of Michigan AND consulting on more species than NLEB and 

Indiana bat

•Can be use for both federally and non-federally funded projects

Please note applicants are only allowed to use one determination key

•You can always go back



I’ve Completed the Key Now What?

 NLEB Consultation and 4(d) Rule*

 No further action needed

 FHWA, FRA, and FTA’s Programmatic Consultation

 If you are issued a not likely to adversely affect verification letter, please submit to 
LAP for review

 If you receive a May Affect Likely to Adversely Affect letter, please submit to 
shaughn_galloway@fws.gov and LAP

 Michigan Determination Key - 30-day verification period 

 No Effect – Consistency letter shows the applicant has met all consultation 
requirements

 Not Likely to Adversely Affect – Verification letter (if federal agency) or consistency 
letter (if non-federal representative)

 May Affect – We need more information to make an effect determination for the 
project

 Carefully review the language in letter to determine next steps 



What if my consultation is not consistent 

with a determination key?

 Some projects may not be consistent with a 
given determination key due to complexity or 
type of action

 FHWA, FRA, and FTA Programmatic

May receive letter stating that the project actions are 
not covered under analysis and to contact your local 
FWS office

 Michigan Determination Key

 If you receive a May Affect determination, follow the 
steps in the letter

 If we determine that your project does not fit the key, 
then use the standard section 7 process

We will also send you a letter with detailed instructions



Michigan Determination Key Notes

 The determination key was created to assess simple low impact 

projects and streamline their consultation

May Affect Determinations

 Some projects may need to have additional screening due to level of 

complexity 

These projects will go through standard consultation process

 Important to review the letter for next steps

 The determination key is very general, site specific information may 

warrant a different conclusion

 Project auditing does occur, and a Service biologist may contact you 

for additional information

 If your letter says submit it to mifo_dkey@fws.gov please do so



Determination Key Audits

 All Michigan determination key submissions are audited by FWS 

staff

 This is done to help ensure that the determination key is working as 

anticipated

You may be contacted to provide additional information

 How to make the audit process go smoother

Please carefully review the determination key questions and 

output letters for next steps

Please respond to inquiries in a timely manner

Please provide a complete project description



Example Outputs



Michigan Determination Key 

Common Questions



Is my project in an already 

developed area?

Pictures provided by Google Earth 2021



Bats and Snakes

 Bats

 Lack of records does not indicate lack of species

 Habitat is a driver to determine effects

 Timing of project

 Bridges and culverts

 Isolated patches

 % of habitat removed

Pictures provided by Google Earth 2021



Bat Surveys
 Local Agency should complete and submit a bat survey prior to 

conducting activities:

 Projects involve deck repair, expansion joint maintenance/replacement, bridge 
removal, structure demolition, culverts, impacts to piers, and/or other actions 

that could impact roosting areas.

Check below the deck surface, expansion joints, other cracks or crevasses

Consider doing bat inspections at time of structure assessment 

Bats hanging from cracks along 
support beams

Staining on underside of 
expansion
joint from bat use

Open concrete joint used by bats                    Guano visible from 
bridge deck



Bats and Snakes

 Eastern Massasauga Rattlesnake

 Difficultly of blanket conservation 

measures

 “Voluntary BMPs”

Wildlife Safe Materials

60-Second Video

Report Observations

 Hydrology questions are a big one

What do we mean by change in 

hydrology?



General Determination Key Reminders

 Read the questions thoroughly as there can be a lot of 

questions

Make sure to provide a complete a project description in the 

project description box

 You should have the same information available to you as described in 

the Biological Assessment slides, we are just forgoing the writing 

 You can always modify answers and resubmit keys

You are responsible for the content you provide

 Pop-up windows

 In the IPaC determination keys there is additional information 

provided in pop-up windows



Useful Links

Midwest Section 7 Website

 https://www.fws.gov/midwest/endangered/section7/index.html

 Biological Assessment Guidelines

 https://www.fws.gov/midwest/endangered/section7/ba_guide.html

Michigan Determination Key User Guide

 https://www.fws.gov/midwest/EastLansing/te/pdf/MIFO_IPAC_instructions_v
1_Jan2021.pdf

 FHWA, FRA, and FTA Programmatic Website

 https://www.fws.gov/midwest/endangered/section7/fhwa/index.html

 IPaC Website

 https://ecos.fws.gov/ipac/



Questions?

Monica Uribe – Michigan Department of Transportation

UribeM1@michigan.gov

 Lane Masoud – Michigan Department of Transportation

MasoudL@michigan.gov

 Shaughn Galloway – U.S. Fish and Wildlife Service

shaughn_galloway@fws.gov


