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ENGINEERING LIABILITY: THE QUICK RUN DOWN

1. Professional negligence
«* Like lawyers, doctors,
accountants
2. Governmental engineers have
additional protection
s |ndividual liability is very
Narrew
« Employer liability 1S alse
VERY Ralfow
S0 SO, What's toWeT Y aRoUt?
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BACKGROUND

s 2012: Flint begins exploring
ways to save money by
switching from its current
water provider, DWSD.

= DWSD had increased
the cost of water
dramatically and
consistently dating
back to 2002.

= Elint, Genesee County
ana GLEUA were
paying 21% ot the €osts
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Lead-Laced Water In Flint: A Step-By-
Step Look At The Makings Of A Crisis




BACKGROUND

s April 16, 2013: Flint
announces intention to
join the Karegnhondi
Water Authorit (“KWA”)
whieh th been pursuir
plans since 2010 to k LL[lL
a pipeline from Lake
HUron.

s Aprll7, 2015: DWSE
announees that Flint will
Re terminated rrem its
SEVIEES I ApIF2014.
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< June 28, 2013: Ground is
broken on the KWA
plpelne.

s*Roughly 67 miles of pipe. LAXE
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BACKGROUND

s April 25, 2014: Flint
switches its water supply
from DWSD to the Flint
River, until the KWA
pipeline is operational.

« Flint did not iImmediately B e
apply corrosic TN RN
prevention treatment to ™ | —n

the Elint River water. 3 - ™ =
w £ _ ’ - = ¢
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NEW AT 5:00

CITY OF FLINT OFFICIALLY BECOMES
RELIANT ON FLINT RIVER WATER




BACKGROUND

s February 25, 2015: Tests
begin showing elevated

lead levels in Flint water
at some residences.

s September 2015:

september 24 2015
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* Robert Allen, Detroit Free Press



BACKGROUND

s October 16, 2015: Flint
returns to DWSD (now
GLWA).

s December 14, 2015: State

of Emergency declared by i

Flint. F

s January 2016: State of
Miehigan ane Federal
Government eeeclare state
of emergeney in Elint.

s Januaiy 20162 Media
mMagelstremriISiin fulk efieet.



THE KWA PIPELINE

**Required multiple permits
and intergovernmental
agreements with
affected County Road
Commissions and other
governmental entities.

a0

PERMIT
| REQUIRED |}
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** By statute, anyone
performing work within a
county highway right-of-
way must obtain a
permit from the County
Road Commission.
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rmit is reqmrej by ordinance of the township, city, or village, under the authority conferred by secti
itution of 1963. The adjacent property owner is not required to obtain a permit for work incidental to the maintenance « fthr-

y lying outside of thr- shoulder and roadway.

L

s St. Mark's Anglican Church

TWORSHIP SAT 5PM SUN 8:30AM & 10:30AM

ADAM & EVE
THE FIRST PEOPLE
TO NOT READ THE APPLE
TERMS & CONDITIONS



THE KWA PIPELINE

s+ A County Road
Commission may not
refuse a permit for a
governmental entity so
long as security Is given
by the permittee or its | | bl
contractor sufficient to , e
insure restoration of the A
foad and appurtenances
{0 a condition
feasenaply equal to or
ReEtErthian existine
REOEthieNfStallatioh
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Il coUN T ROAD COMMISSION
ARND :

e K / ~Ya ~ tan t r AREGN WATER AUTHOR
* KWA advocatead for a L PSR
I A A Tat=Ye i+ +hh o INTERGOVERNMENTAL AGREEMENT IN LIEU OF
unigue approachn to the -

5-4005
A O1UIRIAY. 1 aya i N 1 = ‘ Ww \l {‘1 1] ENTERED INTO PURSUANT TO ACT 7 OF THE MICHIGAN PUBLIC ACTS OF 1967 (EX SESS) BY AND BETWEEN THE
g - aike BOARD OF COUNTY ROAD COMMISSIONERS OF THE COUNTY OF - A LOCAL ROAD AGENCY PURSUANT TO
: ACT 51 OF THE MICHIGAN PUBLIC ACTS OF 1951, AS AMENDED AND THE KAREGNONDE WATER AUTHORITY, A
1 o MUNICIPAL AUTHORITY AND PUBLIC BODY CORPORATE PURSUANT TO ACT 233 OF THE MICHIGAN PUBLIC ACTS
OF 1955, AS AMENDED

THIS AGREEMENT made and entered into this day of . 201 __ (the
Agreement Date), by and between THE BOARD OF COUNTY ROAD COMMISSIONERS OF THE COUNTY Di-,
MICHIGAN, a Michigan Municipal Corporation hereinafter calléd the “ROAD COMMISSIGN” whose address is
820 Davis Lake Road, Lapeer, Michigan 48446, and THE KAREGNONDI WATER AUTHORITY, a municipal authority
created pursuant to Act 233 of the Michigan public Acts of 1955, as amended (“Act 233"}, whose addréssis G-

4610 Beecher Road, Flint, Michigan 48532 {hereinafter "KWA"). The RDAD COMMISSION and KWA are sometimes
hereinafter referred to asthe “Parties”. .

HOLDER may invoke an authorlzad representative to act on its behalf; and,

©MOW, THEREFORE, in consideration and of the mutual covenants and promises herein

- ohtained, it is agreed by and betwean the parties hereto ec follows:

The KWA shall provide a "maintenance deposit” of $100,000. If a problsm anses that
crestes any necessary read malntenance due to the project that is over and above normal
road mainenance — the ROAD COMMISSION will notify the KWA of the problem verbally.
This mcivdes the construction zona, all haul rortes used by e contracts and delour
roltas. The I{W’A can opt to fake cars of the problem within 24 hours {or less i it is deemed
an smergancy) o to have the ROAD GOMMISSION resolve tha, problam. The ROAD
COMMISSION will follow up with writien noti o 8 . Apy pasfarmed work by the
._ ROAD COMMISSION will be billed to this deposit. L aga, the KWA will then
repiantsh the deposit back to the full $100,000 immediataly. )




THE KWA PIPELINE: TRENCH WARFARE
OR THE VANISHING PERMIT

% In connection with the
permit ag EM

submitted -
Commiss
= There
Dy the
Com
ngin
pRlans | constucion

Pause (k)



THE KWA PIPELINE: TRENCH WARFARE
OR THE VANISHING PERMIT

s Ultimately, the plans

were accepted by the
Road Commission and
the permit was issued.
s As work on the pipeline
progressed, pressure on
the contractor to mee
deadlines mounted,

resulting in an evet o
INEreasing gap between J—— A
the pipe Installation and

festotationeitne fght-0f-

WA



Board of - Coun Road Commissioners

October 13, 2015

STOP WORK
NOTICE

Per the 9/30/15 Revision to Permit #373-14, no
water pipeline installation shall take place under
said permit beyond station 315+00 of the S-4005
construction plans.

A new permit shall be applied for and approved
prior to any water pipeline installation beyond
the above location (on the S-4005 project).

Permits and further information regarding this
notice can be obtained at the above address and
phone number.




THE KWA PIPELINE: TRENCH WARFARE
OR THE VANISHING PERMIT

s*The Road Commission
files suit in Circuit Court
to enjoin the project
pending the contractor’s
compliance with its
restoration obligations.

s KWA opposes the
InJUREtion, arguing the
there IS ne Irreparable
narm basee orn the
Malhtenanee

AGIEERERL:



THE KWA PIPELINE: TRENCH WARFARE
OR THE VANISHING PERMIT

s Court refuses to enter the
Injunction.
w*Road Commission
promptly does what KWA
Invited.
= |t uses the
maintenance fund to
replace a road.
= Pemnands that KWA | ;
replenisithe /
Malntenanee ftnel.




THE KWA PIPELINE: TRENCH WARFARE
OR THE VANISHING PERMIT

s KWA refuses to replenish
the maintenance fund.

s The Road Commission
returns to Court, seeking
an order requiring KWA
O meet its contractual

obligations.

NO NO NOOOOO !
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THE KWA PIPELINE: TRENCH WARFARE
OR THE VANISHING PERMIT

s KWA now claimed that
the Road Commission
could not simply use the
maintenance fund at its
discretion.

« In this way, KWA was

posmonlng itself as the

&u.u’fw iurm peyond the
Initial $100K.



THE KWA PIPELINE: TRENCH WARFARE
OR THE VANISHING PERMIT

«» Court went outside the

box.

« Appointed Special
Master

s Took the next $100Kk in
Cro

* Ordered the pairties tc
work with the Special
Master as ISSUES arose.
WRHe Would then IsSsue a
fecommenecation to the
Court abeutine use ot
thesSe Uity tREIS:




THE KWA PIPELINE: TRENCH WARFARE
OR THE VANISHING PERMIT

** The problems begin to
mount.

= Edge/shoulder
drop/foreslope
ARV and hydrant
structures installed
too high

Surface eracking

= \/aults installed teo
Rnigh

= Deviations ffom plans
TOREl Al €rOSSINES
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THE KWA PIPELINE: TRENCH WARFARE
R THE VANISHING PERMIT

** Pipe becomes
operational in

November 201

Water will flow through KWA

o n i pipeline to Genesee County
s At that time, Road starting this weekend
o ; ) ~ v | -~ 3 By STEVE CARMODY . NOV 21, 201
(Tot*nl.m[ss[om had a ﬂ = MICHIGAN
defieiency punchnlist & RADIO [npir
containing nearly 260
Items.

o Parties eontinued te
Woerk threughn Speecial
Master.



TAKE AWAY POINTS

s Safeguard the bond

obligation.

= Don’t assume that

because it’s a
governmental
agency everything
will goe smoaothly.
s Not all bonds are

cieated equal.
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Bullding a solid ponao

vith work is solely for the Road

THE CONDITION OF THIS BOND is such that if the Principal, to the satisfaction of the [Name of Road Commission], shall in all particulars

promptly and faithfully perform all obligations of the Permit including restoration and repair of all affected rights-of-way, including the
ciirfare <ithsiirfarae and all adiarant striictiires and anninitenancres nn matter hy whnm nwned_ then this nhlinatinn <hall herome vnid

3. Its obligations assumed herein remain in full force and effect until notice of termination of such obligations is given to Surety by

the [Name of Road Conumission).

i I\UGJ ASTITTTODIV T ], WUTSE VYOS, LD WALl S1iail 1snain mn v ivieo dlid SlHSLwl. IZWYaldicoo Vi UIC HUWTIVGD Ui yTdlo Ulo Y id o1 idnl

continue in full force and effect, and of the number of premiums that shall be payable or paid, the Surety shall not be liable hereunder for
a larger amount, in the aggregate, than the penal amount of this bond. The Surety may terminate its liability hereunder as to future acts
of the Principal at any time by giving 60 days written notice of such termination to the Obligee.




Questions?

g 8NN LESPERANCE prLC

ATTORNEYS AT LAW
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